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On May 12, 2020, the IRS issued two notices affecting employee elections under Code Section 125
cafeteria plans. The COVID-19 pandemic and large-scale "stay at home" orders left many employers facing
questions relating to elections employees made with respect to their health and dependent care benefits
long before the start of the pandemic. The two notices, Notice 2020-29 and Notice 2020-33 permit, but do
not require, employers to make certain changes to their Section 125 cafeteria plan documents, retroactive
to as early as January 1, 2020.
IRS Notice 2020-29
Under Notice 2020-29, employers are provided with increased flexibility regarding mid-year election
changes made under a Section 125 cafeteria plan for calendar year 2020 as it relates to employersponsored health coverage, health flexible spending arrangements (FSAs), and dependent care assistance
programs (DCAPs). Unlike most IRS relief granted for other programs, the relief granted under this notice is
not limited to those directly affected by the pandemic.
With respect to employer-sponsored health plan coverage, employers may amend their plans to permit
employees to prospectively:

• make a new election if the employee had initially declined coverage;
• revoke an existing election for one type of coverage and elect a different coverage option available
under the employer's plan; or

• revoke an existing election without electing a different coverage option available through the
employer’s plan, provided the employee attests in writing that they are enrolled, or will immediately
enroll, in other health coverage not sponsored by the employer.
For health FSAs and DCAPs, employers may amend their plans to permit employees to prospectively
revoke an election, make a new election, or decrease/increase an existing election, regardless of whether
such election is consistent with any change in status.
In addition to the above, employers are permitted to allow employees with amounts in a health FSA or
DCAP that will be forfeited as of the end of a grace period in 2020 or a plan year ending in 2020, to use
those amounts for their designated purpose for expenses incurred through December 31, 2020. For
example, if an employee has amounts that were carried over until March 15, or if the employee has
amounts that will be forfeited upon a plan year ending June 30, 2020, the employer can permit the
employee to extend the use of those amounts through December 31, 2020.

Lastly, the IRS also clarified that both the (1) exemption from the high-deductible health plan rules for use
of telehealth services; and (2) coverage of expenses relating to testing and treatment of COVID-19 without
a deductible by a high-deductible health plan, may be applied retroactively to January 1, 2020.
IRS Notice 2020-33
The IRS has modified Notice 2013-71 to increase the amount that may be carried over at the end of a plan
year in a health FSA. Under the notice, the carry-over amount (currently $500) is increased by 20 percent
to reflect the indexed amounts that can be contributed to health FSAs each year. For 2020, the amount that
may be carried over into 2021 is $550 (20 percent of the $2,750 contribution limit). Under the Section 125
cafeteria plan rules, the carry-over limit must be adopted on or before the last day of the plan year from
which amounts may be carried over in order to be effective retroactive to the first day of that plan
year. Therefore, only those plans that incorporate the increase by reference or that are timely amended to
set forth the increased amounts may begin applying the increased carry-over limit for a plan year beginning
in 2020.
Separately, under current rules health plans such as premium-reimbursement plans or individual coverage
health reimbursement arrangements may not reimburse medical care expenses that were incurred before
the beginning of the plan year and qualify for exclusion from income and wages. Such expenses are
generally treated as incurred when the covered individual is provided with the medical care giving rise to
the expense, not when it is billed or paid. Under this notice, premiums for health insurance coverage can
be treated as medical care expenses on (1) the first day of each month of coverage on a pro rata basis; (2)
the first day of the period of coverage; or (3) the date the premium is paid. For example, an individual
coverage health reimbursement account with a calendar year plan year may immediately reimburse a
substantiated premium for health insurance coverage that begins on January 1, 2020, even if the covered
individual paid the premium for the coverage on December 31, 2019.

Read more legal updates, blog posts, and speaking engagements related to this area
on Robinson+Cole's Coronavirus Response Team page and feel free
to contact any member of our team with questions.
Bruce B. Barth (Chair) | Kenneth C. Baldwin | Michael H. Bernstein | J. Tyler Butts | Dennis C. Cavanaugh
Britt-Marie K. Cole-Johnson | Candace M. Cunningham | Andrew A. DePeau | Kathleen E. Dion
Conor O. Duffy | William J. Egan | Steven L. Elbaum | Gilbert L. Lee | Virginia E. McGarrity
Matthew T. Miklave | Endicott Peabody | Kathleen M. Porter | Taylor A. Shea | Lauren M. Sigg
Brian R. Smith | Alisha N. Sullivan | Anna Jinhua Wang | Abby M. Warren | Jeffrey J. White
For insights on legal issues affecting various industries,
please visit our Thought Leadership page and subscribe to any of our newsletters or blogs.

© 2020 Robinson & Cole LLP. All rights reserved. No part of this document may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise, without prior written permission.
This document should not be considered legal advice and does not create an attorney-client relationship between Robinson+Cole and
you. Consult your attorney before acting on anything contained herein. The views expressed herein are those of the authors and not
necessarily those of Robinson+Cole or any other individual attorney of Robinson+Cole. The contents of this communication may contain
ATTORNEY ADVERTISING under the laws of various states. Prior results do not guarantee a similar outcome.

Robinson & Cole LLP | 280 Trumbull Street, Hartford, CT 06103 | www.rc.com

