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Fast paced,  
national perspective, 
ƭŜǎǎƻƴǎ ƭŜŀǊƴŜŘΧ 
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Reed v. Town of Gilbert 
(US 2015) 

Municipal sign code imposing more stringent 
restrictions on signs directing the public to the 
meeting of a non-profit group (a church) than on signs 
conveying other messages  (such as political) is 
content-based regulation of speech that cannot 
survive  the test of strict scrutiny. 



Decided 9-0.  Opinion by Justice Thomas expands  
ƳŜŀƴƛƴƎ ƻŦ άŎƻƴǘŜƴǘ-ōŀǎŜŘέ  ǘƻ ǊŜŀŎƘ  ǘƘƻǳǎŀƴŘǎ 
more signs subject to local regulation, formerly 
thought to be content neutral, now 
presumptively unconstitutional.  On remand,  
Court of Appeals struck down the ordinance. 
 
 
 

 
Regarded as vastly expanding free 
speech rights.  Reaches all kinds of 
rules distinguishing between types of 
speech.  Other federal courts since 
Reed have invalidated laws barring 
panhandling,  automated phone calls,  
ŀƴŘ άōŀƭƭƻǘ ǎŜƭŦƛŜǎΦέ  

www.valanduseconstructionlaw.com.jpg 



Lessons Learned 

Simple facts yielded a ruling making lots of laws subject 
to the most searching form of 1st Amendment review 
which puts the burden on the government to prove the 
ŎƘŀƭƭŜƴƎŜŘ ƭŀǿ ƛǎ άƴŀǊǊƻǿƭȅ ǘŀƛƭƻǊŜŘ ǘƻ ǎŜǊǾŜ ŎƻƳǇŜƭƭƛƴƎ 
ǎǘŀǘŜ ƛƴǘŜǊŜǎǘǎΦέ  

  
 ά¸ƻǳ Ŏŀƴ ǎǘŀǊŜ ŀǘ ǘƘƻǎŜ ǿƻǊŘǎ 
as long as you like, but here is 
what you need to know:  Strict 
scrutiny, like a Civil War 
stomach wound, is generally 
ŦŀǘŀƭΦέ όb¸¢ уΦмуΦмр  ǇΦ!муύ 



Michigan v. EPA 
(US 2015) 

  

EPA interpreted 42 U.S.C. §7412(n)(1)(A) of the Clean 
Air Act, which requires the agency to regulate power 
Ǉƭŀƴǘǎ ǿƘŜƴ άŀǇǇǊƻǇǊƛŀǘŜ ŀƴŘ ƴŜŎŜǎǎŀǊȅΣέ 
unreasonably when it refused to consider cost when 
making that initial decision to regulate.  



Decided 5-4.  Opinion by Justice Scalia ruled that 
when Congress orders an agency to begin 
regulating an industry, but says it should do so only 
ƛŦ άŀǇǇǊƻǇǊƛŀǘŜ ŀƴŘ ƴŜŎŜǎǎŀǊȅΣέ ǘƘŜ ŀƎŜƴŎȅ Ƴǳǎǘ 
take costs into account before it issues any orders.   

EPA approach to mercury 
and other toxics (MATS) was 
challenged by two dozen 
states and trade groups 
representing the electric 
generating industry and coal 
mining.  www.detroitnews.com.jpg 



Lessons Learned 
EPA wrong in refusing to make the 
cost-benefit analysis upfront, 
before starting any regulatory 
program, preferring to review 
cost-benefit when imposing plant-
specific controls. 
 
 Temporarily blocked EPA regulating power plants for 
mercury (potentially applicable to many other pollutants).  
LƳǇƻǊǘŀƴǘ ǘƻ ǊŜŎƻƎƴƛȊŜ ǘƘŀǘ ǊǳƭƛƴƎ ŘƻŜǎ ƴƻǘ ŀŦŦŜŎǘ 9t!Ωǎ 
legal authority to regulate  in this area of air pollution.  
And Scalia says EPA did not have to follow any particular 
method of gauging costs, but it had to fashion some way 
to calculate that prior to doing any regulating.  



Grabowsky v. Township of 
Montclair 

(NJ 2015) 

 

Are Zoning Board members with άǎǳōǎǘŀƴǘƛŀƭ  
ƭŜŀŘŜǊǎƘƛǇέ positions in an Organization that is 
deemed to have an interest in a Zoning application 
for Property within 200 feet of its property 
disqualified?  



Lessons Learned 

Thou shalt not 
underestimate where 
άƛƴŘƛǊŜŎǘέ ŘƛǎǉǳŀƭƛŦȅƛƴƎ 
interests may be found 
that render zoning 
decisions vulnerable to 
appeal.  



Church of Our Savior v. City of 
Jacksonville  

(M.D. Fla 2014) 

 
RLUIPA ς ά9ǉǳŀƭ ¢ŜǊƳǎέ ǇǊƻǾƛǎƛƻƴ 



Lessons Learned 

A successful 
άŎƻƳǇŀǊŀǘƻǊέ ǎƘŀǊŜǎ 
similarity in size, 
intensity of use, 
location, fit within the 
surrounding 
community, and public 
support 



 
Glick v. Harvey 

(NY App. Div. 2015) 

 
 

Did use of city-owned land for park-like 
purposes actually create public parkland 
absent a formal dedication?    

 



Lessons Learned 
If you want to prove 
that land has been 
dedicated to public 
use, you have to 
show that the 
municipality 
manifested a 
άǇǊŜǎŜƴǘΣ ŦƛȄŜŘ ŀƴŘ 
ǳƴŜǉǳƛǾƻŎŀƭ ƛƴǘŜƴǘέ 
to create a public 
park.   


