
The Top Ten Land Use Law 
Decisions and Developments in 

the Past Year 
 Friday, January 6, 2017 

5:30-6:30 PM 
 

Dwight Merriam, FAICP 
Robinson & Cole LLP 

 

1 



Special Thanks To: 

John Boehnert, Greg McGregor, Marjorie Shansky, 
YŀǘƘƭŜŜƴ hΩ5ƻƴƴŜƭƭΣ ŀƴŘ tŀƳŜƭŀ .Ǌƻǿƴ ŦƻǊ 
helping me select some of these materials. 
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Fast paced,  
national perspective, 
ƭŜǎǎƻƴǎ ƭŜŀǊƴŜŘΧ 
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U.S. Army Corps of Engineers  

v. Hawkes 
(US 2016) 

  
 



Whether the United States Army Corps of Engineers' 
determination that the property at issue contains 
άǿŀǘŜǊǎ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎέ ǇǊƻǘŜŎǘŜŘ ōȅ ǘƘŜ /ƭŜŀƴ 
²ŀǘŜǊ !ŎǘΣ ŎƻƴǎǘƛǘǳǘŜǎ άŦƛƴŀƭ ŀƎŜƴŎȅ ŀŎǘƛƻƴ ŦƻǊ ǿƘƛŎƘ 
there is no other adequate remedy in a court," and is 
therefore subject to judicial review under the 
Administrative Procedure Act.   
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ÅThe three-factor test:  

ïά¢ƘƻǎŜ ŀǊŜŀǎ ǘƘŀǘ ŀǊŜ inundated or saturated by surface or 
ground water at a frequency and duration sufficient to 
support, and that under normal circumstances do support, a 
prevalence of vegetation typically adapted for life in saturated 
soil conditions. Wetlands generally include swamps, marshes, 
ōƻƎǎΣ ŀƴŘ ǎƛƳƛƭŀǊ ŀǊŜŀǎΦέ  

ÅUnanimously held that a Jurisdictional Determination 
(JD) by ACOE may be judicially challenged. 

 



Lessons Learned 
ÅJD meets the two 
requirements set forth in 
Bennet v. Spear that the 
ŀŎǘƛƻƴ ƛǎ άǘƘŜ 
consummation of the 
ŀƎŜƴŎȅΩǎ decisionmaking 
ǇǊƻŎŜǎǎέ ŀƴŘ ŀƭǎƻ άƻƴŜ ōȅ 
which rights or obligations 
have been determined, or 
from which legal 
ŎƻƴǎŜǉǳŜƴŎŜǎ ǿƛƭƭ Ŧƭƻǿέ 
and is therefore a final 
agency action subject to 
judicial review.  7 



Murr v. Wisconsin 
(US 2016) 

Å Two lots purchased at 
different times. 

Å Merged by action of 
zoning. 

ï Substandard 

ï Same owners 

Å Parcel as a whole case. 

Å What is the relevant 
parcel? 
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